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Executive Summary

Enbridge is seeking permission to build two 1,170-kilometre pipelines
running between the tar sands in northern Alberta to the port of Kitimat,
B.C. One pipeline would carry 525,000 barrels per day of diluted

bitumen for transport to Asia via supertankers, and the other would import
condensate. The pipelines would cross hundreds of salmon-bearing rivers
and streams, including the Fraser and the Skeena. Enbridge’s project
would also introduce oil supertankers to the Great Bear Sea for the first
time. The potential effects of Enbridge’s proposed Northern Gateway
Pipelines are huge and far-reaching.

For 18 months beginning January 2012, a three-member Joint Review
Panel (JRP) with the National Energy Board and Canadian Environmental
Assessment Agency held public and technical hearings in communities
across Alberta and British Columbia. The JRP is tasked with assessing
whether or not Enbridge’s Northern Gateway pipelines are in the public
interest. During the JRP hearings, First Nations, labour and environmental
groups, political representatives, community-based groups and individuals
cross-examined Enbridge on its application and evidence. It became clear
early on that there were gaping holes in Northern Gateway’s application.

During the JRP process, intervenors attempting to examine Enbridge’s
application were frustrated by the lack of evidence produced and research
undertaken by the pipeline company. Repeatedly, the panel heard that
Enbridge would conduct studies following the approval of its application,
far too late for public input. As the Province of B.C. concluded in its final
arguments, “Northern Gateway should not be granted a certificate on the
basis of a promise to do more study and planning once the certificate is
granted...'Trust me’ is not good enough in this case.”

The panel could reject Enbridge’s application on many other points,
including the company’s disregard for aboriginal rights and title, its
questionable economics, the cumulative effects from a variety of proposed
energy projects in the region and the catastrophic effects of an oil spill.
The diluted bitumen Enbridge proposes to transport is untested and its
behaviour in water unclear, making cleanup challenging. What stands to
be lost are the cultures, lifestyles, wildlife and economies of northwest
B.C. Enbridge has chosen to ignore the perspectives of local residents.

This high-risk project would have significant consequences across
Canada. The strong majority of participants concluded in their final
arguments that Northern Gateway posed too many risks and should not
be built. This report highlights evidence and arguments made during the
hearings against Enbridge’s project.

In June, the panel began deliberating on its decision about whether or
not Enbridge Northern Gateway is in Canadians’ best interest. The JRP’s
decision is expected the end of December 2013. We hope that the JRP
will conclude, as most participants in the process did, that Enbridge
Northern Gateway is not in Canada’s national interest and must be

rejected.



Introduction

The potential effects of Enbridge’s proposed Northern Gateway Pipelines
are huge and far-reaching. The pipelines, which would extend from
Bruderheim, Alberta to Kitimat, in northern British Columbia, would cross
countless tributaries to some of Canada’s most significant watersheds,
including the Fraser and Skeena, two of B.C.’s most important salmon-
bearing rivers. It would also cross the traditional territories of dozens of
First Nations, the majority of which oppose the pipeline.

One of the pipelines would carry bitumen, a heavy, tarry substance mined
in Alberta’s tar sands, whose properties remain relatively unknown.

The other would carry condensate, a petro-chemical used to dilute the
bitumen so it will flow down the pipeline, to the tar sands. The export of
diluted bitumen, or “dilbit,” to overseas markets would impact Canadian
jobs, economy and pricing.

For 18 months beginning January 2012, a three-member Joint Review
Panel (JRP) with the National Energy Board and Canadian Environmental
Assessment Agency held public and technical hearings in communities
across Alberta and British Columbia. The JRP heard evidence and
testimony from hundreds of First Nations, labour and environmental
groups, political representatives, community-based groups and individuals
expressing the same concern: that the risks associated with the project
far exceed any uncertain economic benefits. In June, the panel began
deliberating on its decision about whether or not Enbridge Northern
Gateway is in Canadians’ best interest. The JRP’s decision is expected the
end of December 2013.

The panel could reject Enbridge’s application on many points, including
the company’s disregard for aboriginal rights and title, the questionable
economics laid out in its application, the combined effects from a variety
of proposed energy projects in the region and the catastrophic effects of
an oil spill. However, it could also turn down the application based on one
reason alone: the gaping holes in Northern Gateway’s application to the
National Energy Board (NEB).







Enbridge Northern Gateway’s
Incomplete Application

If for no other reason, Northern Gateway's application should be turned
down for its lack of due diligence. During the 18-month JRP process,
community members and experts attempting to examine Enbridge’s
application were frustrated by the lack of evidence produced and research
undertaken by the pipeline company. Repeatedly, the panel heard that
Enbridge would conduct studies following the approval of its application,
far too late for public input.

For the JRP to recommend project approval when its application does
not comply with the Canadian Environmental Assessment Act would
be inappropriate, to say the least. As the Haisla Nation points out,
“this information is critical to the assessment of the proposed project,
and Northern Gateway’s failure to provide it is fatal to any positive
recommendation.”?

Failure to assess environmental effects and
outline mitigation measures

Northern Gateway has not defined the project’s environmental effects nor
has it outlined mitigation measures, instead deferring them until after
approval.? It is impossible for the JRP to do its job—to determine whether
the project is in the pubic interest—when it cannot weigh the project’s
benefits against its impacts.

For example, during cross-examination Enbridge acknowledged that the
project’s effects on marine mammals are uncertain and that no studies
had been done to determine killer whale habitat.? Although it agreed to
have a Marine Mammal Protection Plan drafted by 2012, it now says the
draft will not be completed until after project approval.

The potential environmental impacts from Northern Gateway pipelines
are far-reaching: simple pipeline construction and oil tanker traffic on the
northwest coast—regardless of a spill—would have detrimental effects on
wildlife and habitat. Enbridge’s application fails to consider the effects of
these routine operations, which would include impacts to marine fisheries
(including commercial, recreational and aboriginal food fisheries), as

well as fish and fish habitat.* It also lacks an appropriate risk assessment
in relation to accidents and malfunctions, not to mention its failure to
adequately assess the risks of an oil spill,®> which would be a matter of
when not if.

Furthermore, baseline studies for species affected by the project were
incomplete, relying upon literature rather than field studies.® The
application fails to provide adequate baseline data,” to properly consider
SARA-listed species,® to select appropriate key indicator species® and




to employ a proper risk assessment,° to name a few. The material also
failed to take into account a shifting environmental baseline caused by
other projects, which would also contribute to environmental degradation.
As a result, the project’s true cumulative effects are not known.!

Failure to establish an oil spill response plan

While Enbridge has asserted it will be able to effectively respond to a
marine spill of up to 32,000 tons within six to 12 hours and recover the
oil within 10 days, it has not said how it will do this.'? Considering what
is at risk off B.C.’s north coast, it would seem prudent to clearly outline a
detailed oil spill response plan. However, Northern Gateway has failed to
produce such a plan, delaying the task until after project approval.

Northern Gateway isn’t a typical pipeline: the diluted bitumen it will

be carrying is a relatively untested substance and its behaviour in
various water conditions is yet unknown. Enbridge argued in the JRP
hearings that dilbit floats in water, despite having to dredge the bottom
of the Kalamazoo River following the 2010 spill of over three million
litres in Marshall, Michigan. Northern Gateway would traverse remote,
unstable mountainous terrain that is difficult to access. A spill into these
watersheds would be devastating.!3

Northern Gateway has not presented nor evaluated a technically feasible
recovery strategy for submerged oil below a few metres in depth.
Therefore, not only are the environmental effects of submerged oil in
this location unknown, the mitigation strategies for recovery of the oil are
untested.!*

Coupled with this is the treacherous nature of the waters that
supertankers would pass through on their way to and from the Kitimat
terminal. Hecate Straight is the fourth most dangerous body of water

in the world, with sudden weather changes creating higher-than-

average waves in the shallow channel.!5 Despite this, Enbridge failed to
adequately assess Hecate Strait’s tides, winds and storms when it comes
to a spill.

It has not been established that the significant adverse environmental
effects of a marine oil spill can be effectively prevented or mitigated.
Outside of promising “world-class response capability,”'® Northern
Gateway has yet to produce such a plan and has stated that in some
instances doing nothing might be a possible oil spill response.’

Failure to define the pipeline’s proposed route

Another source of frustration for those attempting to cross-examine
Enbridge was the shifting nature of its plans, which amounted to a
sleight-of-hand when attempting to assess the pipeline’s route.

JRP intervenor Friends of Morice-Bulkley found itself stymied by Enbridge



witnesses while attempting to question them about the effects of a
pipeline rupture on the Morice River. During the cross-examination, it
became apparent that the Morice River area is the subject of a route-
revision that could move the pipeline two to three kilometres farther from
the river.'®

It's currently unknown whether the new route has been confirmed, what
other hazards it could present, or if its move away from a Forest Service
Road would reduce access in the case of a spill.?® In fact, it's unknown
whether the move is a positive one or one that brings additional concerns,
because it wasn’t available for examination during the JRP. As it stands,
the public will never have the opportunity to question Enbridge about

it. The fluid nature of Northern Gateway’s plans made it impossible to
effectively question its witnesses, wasting the time of both intervening
parties and the panel members.

As well, hazards to such precarious proposed infrastructure as the Clore
Tunnel have not been assessed, as Northern Gateway has testified the
tunnel could move by up to 500 metres.?° The Gitga’at First Nation,

in its final arguments to the JRP, noted that it was unable to “keep

pace with (that is, seek further expert review and respond to) the ever
expanding and sometimes shifting evidence of the Proponent.” Certainly,
other groups with limited resources struggled similarly with the ongoing
changes.?!

Failure to assess impacts to aboriginal culture

Enbridge has repeatedly shown its disregard and ignorance for First
Nations rights and title. The Gitxaala First Nation has said that, despite
repeated requests, Enbridge had not incorporated the nation’s traditional
land use information into its environmental assessment by the time the
JRP hearings drew to a close in June 2013.22 According to the nation’s
final arguments, Enbridge failed to assess impacts to Gitxaala’s use of
the land for traditional purposes, assess impacts to aboriginal rights,
properly value environmental costs and to adequately identify and assess
mitigation measures.?® Enbridge’s lack of regard for aboriginal title
indicates the company is unaware of First Nations’ rights and how much
weight they carry in British Columbia.

Failure to assess existing and potential
geohazards along the pipeline route

Much terrain along the proposed pipeline route is unstable and could
pose significant threats due to landslides; however, Northern Gateway
has not completed its assessment of existing and potential geohazards.?*
Like so many elements of the proposed project, the company says it will
complete the geohazard assessment following pipeline approval.






Yet to be completed are additional LIDAR surveys to detect landslide
features.?® The application also fails to note known areas of instability,
mapping only a two-kilometre corridor around the pipeline route, rather
than to the height of land.?¢ The effects of climate change and mountain
pine beetle destruction could also continue to increase the number of
landslides in northern B.C.2” and have not been examined.

Allowing Northern Gateway’s application to proceed would be unfair to the
intervenors who invested a great deal of time and resources in responding
to Enbridge’s application, and it would negate public input on these
components if they are submitted after the public hearing process is
complete. As a result, there would be no public oversight as the project
moves forward.?® As the Province of B.C. remarked clearly in its final
arguments, the lack of detail from Enbridge led to the conclusion that
“trust me” isn’t good enough.

The precautionary principle, adopted by Canada in the Rio Declaration
on Environment and Development, states that, “Where there are threats
of serious or irreversible damage, lack of full scientific certainty shall
not be used as a reason for postponing cost-effective measures to
prevent environmental degradation.”?° The JRP should reject Enbridge’s
application based on this principle alone.

ABORIGINAL TITLE
HASN'T BEEN
CONSIDERED FOR
THE PROJECT.




OUR WEALTH IS ALL
AROUND US HERE:

Aboriginal Rights
and Title

Aboriginal rights and title are protected under the Canadian constitution,
allowing First Nations to use and exercise control over their land as they
choose.3® The proposed pipeline would cross the traditional territories

of approximately 50 First Nations who have not ceded their claim to

the land.3! The majority are openly opposed to Enbridge’s pipelines and

tankers.

The JRP’s purpose is to assess the merits of a project based on the
interests of all Canadians. It’s hard to imagine what economic benefits
could account for putting at risk aboriginal cultures that have thrived
on B.C.’s northwest coast for thousands of years. The Northern Gateway
project would result in an unjustifiable infringement of First Nations’
aboriginal rights and title.3?

Risks to traditional resources

First Nations are supported spiritually, physically, socially and
economically by resources from the land and the ocean. Those natural
resources would be risked if pipelines and oil tankers were allowed to
pass through traditional territories. Northern Gateway would directly affect
the ability of nations like the Gitga’at, Haisla and Gitxaala, who live along
the pipeline and tanker routes, to continue to sustain their cultures and
lifestyles.

Approximately 440 supertankers would travel through these First Nations’
territories every year, or 1.2 tankers every day,® passing within a mile of
harvesting sites for seaweed, shellfish, salmon, herring, halibut and many
other fish species, marine mammals and plants.3*

Wakes, noise and the risk of an oil spill all pose threats to these
resources. Wakes from tankers will erode shorelines, affecting seaweed
harvesting and clams. Tanker traffic would restrict fishermen from casting
nets in the waters where their ancestors traditionally fished.3® The result
could be a significant decline in the population of traditional villages like
Hartley Bay, with the nation estimating that a spill could mean more than
two-thirds of residents leaving the community, many of them educated
and employed.3®

The Gitga'at have said that any spill would cause “irreparable damage” to
its food harvesting, as even a small spill would affect critically important
traditional foods, including the already threatened oolichan. Seaweed
harvesting sites would also be affected. A medium-sized spill would affect
salmon and herring.3’

Located at the junction where pipelines meet tanker terminal, the Haisla



Nation perhaps stands to be most impacted by the project. The proposed
pipelines will enter Haisla territory at the upper end of the Kitimat

River valley, crossing 219 watercourses in the drainage and terminating
directly across from the main Haisla residential reserve on Douglas
Channel.3® Impacts from construction and operation would include
wildlife disturbance and habitat loss, vegetation loss and potential acid
rock drainage that could affect water quality in the Kitimat River. The
tankers bringing condensate in and shipping oil out will traverse waters
heavily relied upon by Haisla Nation members for sustenance and cultural
identity.3°

Over the pipeline’s projected 30-year lifetime, approximately 13,200
tankers will pass through northern B.C. waters. With the proponent’s
projection that a pipeline spill would occur every 200 years, that leaves a
one-in-six chance of a spill.*® Humpback whales, harbour seals and killer
whales would all be at risk in the case of a spill, along with the famed
Kermode bear, if its food sources were depleted.*!

Loss of culture

First Nations culture cannot be separated from the land and natural
resources. Food, economy, identity and, indeed, culture all depend upon
it.42 This intimate relationship with natural resources means that any UNACCEPTABLE
effect, no matter how small, on the environment will have an impact RISK

on the people and the community.*® However, Northern Gateway’s
assessment of impacts to First Nations did not extend beyond the natural
environment to social, economic and cultural impacts resulting from the
pipeline.*

Traditional harvesting makes up 40 percent of Gitga'at First Nation’s diet
and over 57 percent of households are active in harvesting activities;
approximately 95 percent of seafood consumed is from the non-
commercial harvest:*5 “To the Gitga'at people, a good life is one that
involves a strong traditional lifestyle and traditional practices, including
food harvesting.”4¢

A spill would not only cost these villages their traditional ways of life,
but would force a shift to buying imported foods. Because getting these
foods to such remote areas is cost prohibitive, many would be forced to

THIS IS NOT JUST ABOUT THE TREES. IT’S ABOUT THE UNIQUE
RELATIONSHIP THAT WE HAVE WITH THE TERRITORY. [NORTHERN
GATEWAY] WILL IRREVOCABLY DESTROY THE ABILITY OF THE
WET'SUWET’EN TO CONTINUE OUR TRADITIONAL RELATIONSHIP TO
THE LAND AND THIS CONSTITUTES IRREPARABLE HARM.

— CHIEF NAMOKS, PRINCE GEORGE JRP HEARING.
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leave their traditional territories.*” Historical trade routes and partnerships
that still exist today would be impacted as one nation’s ability to harvest
from the ocean would impact other nations and erode age-old social
networks.*®

No one can credibly guarantee there would be no oil spills affecting
First Nations’ traditional territories, or that those spills would not cause
adverse affects for the nation. In the words of the Gitga’at First Nation,
“money cannot replace the loss of their socio-cultural lifestyle, heritage
and traditions.” There is no compensation for such losses.*?

Risks greatly outweigh economic benefits

First Nations’ rights include the right to engage in economic activities and
enjoy economic benefits from the land and water.5° Enbridge’s proposal to
occupy the Northern Gateway corridor infringes on those rights.5!

The Gitga'at First Nation, which sits along the tanker route and cannot

be accessed by road, is particularly vulnerable to changes in the marine
environment. Ninety percent of Gitga’at members surveyed said they do
not look forward to economic benefits from the proposed pipeline and that
financial gains, such as jobs, business and investment, are insufficient for
them to risk their way of life.5? This quote, from Gitga'at final arguments
to the JRP, demonstrates Enbridge’s lack of understanding and respect for
First Nations’ culture:

Enbridge came in with the argument that it would create jobs
in Hartley Bay. We would be on-call and trained in case there’s
a disaster. ... We had our chiefs there, we had our elders, and
everyone got up and said, “no, we don't want this.”53

In the case of a major oil spill, Gitga’'at traditional harvests could be
reduced for more than a decade with costs ranging between $436,000
and $5.2 million.>* Sport fishing lodges that provide employment say
they will leave if Northern Gateway is approved®® and it’s unlikely that
the people of Hartley Bay would be able to continue building their eco-
tourism economy.®® As a result, many Gitga'at members would be forced
to leave their traditional territory.

Importance of aboriginal law

Aboriginal title excludes uses of the land—by First Nations or others—
that would threaten future use of that land.%’ It also brings with it the
responsibility for First Nations to protect their resources in decision-
making.®® Indeed, this ethic is one that First Nations have practised
for millennia through their own aboriginal law, which protects the
sustainability of land and marine resources.



There is much non-aboriginals can learn about sustainability from
traditional practice or law, particularly with regard to harvesting resources
sustainably. In Haisla traditional law, it is nuyem5°® that defines how
resources are managed to foster their continued viability to support the
Haisla people.®® Gitxaala has ayaawx, or traditional law, which warns
against harvesting below the low-tide line, harvesting baby abalone and
harvesting seaweed too early, and about conserving what is taken.®! These
practices have kept the resources sustainable for countless generations.

Enbridge’s attempts to exchange information about the company’s
pipeline plan for information about First Nations’ law—ayaawx, nuyem
or otherwise—have been cursory at best. An information session with
the Gitxaala community in June 2011 resulted in Northern Gateway
presenting generic information and not responding to questions about
cultural, social, environmental and economic impacts of concern to
Gitxaala members. When the nation requested specific information,
Northern Gateway referred them to its marine response plan, to be
completed after approval.®?

It goes without saying that, as the nation points out in its final arguments,
“The information requested by Gitxaala needed to be provided before
project approval, so that Gitxaala could engage with Northern Gateway on
whether the proposed mitigation measures would adequately address their
concerns.”3

Need for consultation

Along with potential impacts to aboriginal rights and title not being
adequately addressed, meaningful consultation has not taken place with
respect to Northern Gateway.®* The Gitxaala First Nation has said that
federal consultation has been “essentially non-existent throughout the
JRP process”® and other nations echo this feeling.®¢

Instead, Enbridge provided the JRP with speculation and generalities
about aboriginal economies and cultures, and nothing about each nation’s
unique concerns.®” Without this, there is no meaningful information about
how each nation would be impacted by the pipeline.

Additionally, the federal government failed to follow its own guidelines
with regard to First Nations consultation,®® ignoring feedback from First
Nations on the proposed process for project review. To date, the federal
government has not met with affected nations like the Haisla to discuss a
consultation process.®?

Instead, the federal government has indicated that the JRP process is
First Nations’ opportunity to engage in consultation.”® By doing this, it
unilaterally established a consultation process for the proposed project
that relies exclusively on the JRP review.”t A few potentially impacted
First Nations, such as those from the Yinka Dene Alliance, refused to
participate in the JRP for this reason. The Haisla Nation notes,

12
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None of the federal departments have met with the Haisla
Nation since the JRP review has commenced for any purpose
other than to tell the Haisla Nation it is only engaging

in consultation through the JRP review for now. This is

not consultation. It is, perhaps, an initial step towards a
consultation process.”?

Under cross-examination, Northern Gateway chose not to challenge Haisla
claims to aboriginal rights and title. Neither did the federal government.
As the nation notes in its final arguments, “Thus it should be accorded
substantial weight.””3 Most First Nations along the proposed pipeline

and tanker routes have not ceded their rights to the land, which are
recognized under the Canadian constitution.

Cumulative Effects

An assessment of cumulative effects is required under the Canadian
Environmental Assessment Act, with cumulative effects referring to the
combined impacts of industry on the environment. Although resource
extraction and transportation is expanding rapidly across northern B.C.
and the pipeline route, Northern Gateway didn’t consider these combined
impacts on the landscape.

At least 12 liquid natural gas (LNG) projects are proposed for the
Kitimat and Prince Rupert regions,’* putting increased pressure on the
environmental base. However, Northern Gateway’s application does not
consider these potential projects in its application, nor does it consider
the effects of increased marine traffic.”s

The Environmental Assessment Act requires proponents to take into
account health and socio-economic conditions, cultural heritage and

the current use of lands and resources for traditional purposes; however,
Northern Gateway only assessed its own impacts to the land, determining
that they would be insignificant.”®

Cumulative effects also apply to culture.”” For the past 150 years of
colonialism, First Nations’ traditional ways of life have been severely
challenged. Places of cultural significance have been destroyed,
populations were diminished by disease, cultural practices were outlawed,
and racism, physical and sexual abuse have all been suffered by First
Nations populations.’®

Until Northern Gateway examines the full scope of its proposed project’s

effects socially, culturally, environmentally and economically on northern

B.C., the JPR and the public do not have a full understanding of how this
pipeline would impact the region.



Questionable Economics

Enbridge has overstated the economic benefits derived from Northern
Gateway. Just as it did not consider other projects in its environmental
review, it did not consider proposed projects like the expansion of the
Kinder Morgan TransMountain pipeline to Burnaby, B.C., which would
increase potential pipeline capacity to the west coast by 450,000 barrels
per day, in its economic assessment.”®

Instead, its economic assessment largely revolves around benefits
derived from tar sands expansion. The JRP ruled prior to the hearings
that environmental impacts in the tar sands were outside the scope of
the proceedings. Accordingly, financial benefits from tar sands expansion
should also be excluded,® if the JRP is to weigh the project’s risks and
benefits on a level playing field.

Jobs shipped to Asia

Any increased employment in the tar sands would be offset by the
refinery jobs that will be shipped to Asia. Northern Gateway would provide
a conduit for raw bitumen to make its way directly to China, where it
would be processed in overseas refineries. The Alberta Federation of
Labour has opposed the project on these grounds. Refining the product
here in Canada would have a significantly greater economic benefit by
creating a long-term, sustainable refining industry that upgrades bitumen
domestically.®! It seems obvious that this would be more in the public
interest for Canadians than shipping raw product overseas. That said,
proposals to build refineries on the west coast would not eliminate the
risks associated with transporting oil across the region by pipeline or the
introduction of tankers on the northwest coast, nor would it mitigate all
economic impacts.

Asia premium has a shelf life

Enbridge has touted the “Asia premium” as an economic argument for
Northern Gateway. According to the company, the project would result

in a price uplift®? for Western Canadian crude ranging from $0.34 to
$3.35 per barrel between 2018 and 2035823 that would potentially benefit
domestic oil producers.

However, this assumption is inherently flawed. Enbridge’s prediction

of an average $2 increase in the price of Canadian crude may benefit
producers, but it would not benefit refiners.8* As well, with Chinese
government investment in the tar sands increasing, Chinese oil companies
operating in Alberta and shipping bitumen down the Northern Gateway
pipeline to their own refineries overseas would be unlikely to do so at
inflated prices.8®
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THE PROVINCE
REMAINS DEEPLY
CONCERNED THAT
ANY RESPONSE
TO A SIGNIFICANT
SPILL
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China is not a free market society and, as such, economic predictions
cannot assume that pricing will follow market demands. Chinese tar
sands producers would be selling to themselves, with their own integrated
operations in mind, not the free market economic influences at play

in Canada. As a result, these decisions are not strictly free market
decisions.®®

Furthermore, it's likely that the “Asia premium” advantage will erode

as other countries and producers take advantage of it.8” As a result, it's
unlikely this price uplift will continue unabated, as shown in Enbridge’s
predictions. Enbridge also does not take into account a stronger Canadian
dollar in response to increased oil prices, which would impact the
manufacturing sector, or increases in the price of fuel.8®

Market support not proven

Market support for a proposed pipeline is traditionally secured

prior to approval through Transportation Service Agreements (TSAs)

with producers. However, Enbridge has failed to obtain any binding
commitments, with no evidence submitted by the end of the JRP hearings
that any TSAs were in place.® In a letter to the JRP dated Dec. 2, 2010,
pipeline builder Kinder Morgan argued this alone should make Enbridge’s
application incomplete and therefore null and void.*°

In the absence of binding TSAs, Northern Gateway pointed to precedent
agreements—which precede TSAs—as proof of market demand.®!
However, precedent agreements simply lay the groundwork for TSAs

and are not binding to either Northern Gateway or the shipper. All told,
funding partners have invested just $140 million, or 2.5 percent of the
total $5.5 billion project costs that funding partners would be committed
to if they were entering into binding TSAs.%?

Enbridge’s claims for bolstering the economy appear grossly overstated.
Not only would jobs be shipped overseas along with the raw bitumen,
the premium price touted for this resource will be short-lived, if it
materializes at all. Furthermore, commercial viability and demand for
this pipeline are speculative, at best. Lastly, there was no economic
assessment done on how imports of condensate will negatively impact
the overall stated benefits of Northern Gateway to Canada’s economy. It's
hard to imagine how such dubious economic rewards could outweigh the
pipeline’s social, cultural and environmental risks.



Likelihood of an Oil Spili

The risks of an oil spill have been established. The probability of an oil
spill over the pipeline’s lifetime is more than 70 percent.®® Similarly, the
likelihood of a tanker spill greater than 1,000 barrels over 10 years is up
to 99.9 percent, while a spill of greater than 10,000 barrels over the 30
years is up to 99.7 percent.®*

While full-bore spills are less frequent than smaller spills, smaller spills
could present a greater environmental threat because of their potential
frequency.®® A report released by the Province of B.C. in October 2013
indicates that only three to four percent of a relatively small oil spill off
B.C.’s north coast would be recovered in the first five days®.

Enbridge’s poor track record

According to Enbridge’s own data, between 1999 and 2010 it was
responsible for over 800 spills resulting in the release of over 160,000
barrels of oil products into the environment. The company has been found
responsible for several more spills since 2010.°7

The US National Transportation Safety Board investigated Enbridge’s July
25, 2010 pipeline spill at Marshall, Michigan, which dumped 3,750,000
litres of diluted bitumen into the Kalamazoo River.® It found pervasive
organizational failures at Enbridge including deficient pipeline integrity
management systems, inadequate training of control centre personnel, a
culture of not adhering to procedures and failing to prepare for worst-case
discharges. Many deficiencies were identified following previous Enbridge
spills. In 1999, the Transportation Safety Board of Canada identified that
Enbridge’s pipeline integrity management program was inadequate.®®

The company has also had least 18 safety and environmental failures on
its North American pipeline system since 1994 that resulted in corrective
orders, enforcement orders or penalties. In one of those enforcement
actions, a judgment for $1 million was issued against Enbridge for 400
violations related to pipeline construction in Wisconsin in 2006-2007.
Three of the 18 failures each resulted in the release of over three million
litres of oil.1°

The company claims its track record for oil spills is getting better.
However, when given the opportunity to offer a guarantee, Enbridge
declined. In oral testimony, vice-president of pipeline integrity Walter
Kresic would not commit the company to a maximum number of leaks per
year at which Northern Gateway would suspend pipeline operation.10!

In its final arguments to the JRP, the Province of B.C. concluded that,
“Enbridge has not demonstrated an ability to learn from its mistakes.”10?
The company acknowledges that it did not follow its own rules when a
leak was detected in the Marshall, Michigan spill, and the system was

ENBRIDGE SPILLED
OVER 20,000
BARRELS
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not immediately shut down.3 It would also not commit to an automatic
shutdown in the case of a leak, instead preferring to have a person make
the shutdown decision,'®* something that would have assisted in the
Michigan spill and would prevent future risk of human error.

Automatic leak detection not infallible

Automatic leak detection does not exempt human error. Such was the
case in Marshall, Michigan, where the leak went undetected for 17 hours
despite the automatic leak detection system.1%®

In fact, only five of 11 Enbridge spills greater than 1,000 barrels that
occurred between 2002 and 2012 were detected as a result of remote
leak detection technology, with human observation the most common
detection method.'% Enbridge has said the minimum detectable leak
size for the Northern Gateway pipeline will be determined in detailed
engineering, following approval by the JRP, and that slow leaks would not
be detectable, although they have still resulted in a substantial amount of
oil spilled.?”

A 2012 study commissioned by the Pipeline and Hazardous Materials
Safety Administration in the U.S. reviewed oil spills over a two-and-half-
year period. It found that the public and emergency responders called in
nearly 30 percent of larger spills.1%®

The remote nature of the Northern Gateway pipeline makes this all

more troublesome. In the Coast Mountains east of Kitimat, the pipeline
would cross remote terrain inaccessible by road and often inaccessible

by air due to extreme weather conditions. Not only is human observation
in these areas extremely unlikely, accessing the spill once it has been
confirmed could be treacherous. Stopping a leak in these areas could take
weeks or even months.

Extreme weather, remote terrain

Compared with the Marshall, Michigan spill, which took place in a
residential area, the terrain features and seasonal conditions in the
Kitimat River valley would be significantly more challenging and costly to
clean up.

Coast Mountain topography is extreme and many points on the proposed
pipeline cannot be accessed by road. Weather can also limit the ability

of helicopters to reach remote areas. Winter conditions, avalanches,
heavy snow, spring melt and fast-flowing watercourses due to runoff
would all present challenges to accessing a pipeline through the Coast
Mountains.'% Northern Gateway has acknowledged that accessing
pipeline spills could be challenging, with spills into a watercourse at a
remote location presenting the most difficult cleanup challenges.!° Along
with being remote, flows in the Kitimat River are significantly higher than
the Kalamazoo River, particularly during spring runoff.!!!
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Along with the Kitimat River valley, the Clore and Morice rivers are
examples of remote watercourses in rugged terrain that could present
a significant cleanup challenge in the case of an oil spill.1*? All three
contain valuable fish habitat and are important to First Nations and
northern communities.

The pipeline’s possible impact to the Morice River could not be properly
examined by the JRP, because the route was in the process of a revision.
The ambiguity of where the pipeline will be routed or how close it will
come to the Morice or other rivers makes it impossible to properly assess
the pipeline’s potential impacts in this area. Accessing the pipeline, when
both it and roads are covered in snow, could also present real challenges
during a spill.

The cost of a cleanup

Northern Gateway has proposed that $250 million in liability insurance
would be adequate for the Northern Gateway pipelines.!!* According

to the United States National Transportation Safety Board, Enbridge’s
cleanup cost for the Marshall, Michigan spill had exceeded US $767
million by July 2012,** with costs tallying over $1 billion as of
September 2013 from additional cleanup.!' That means costs for an
easily detectible and accessed spill are up to four times what Enbridge is
preparing for in the case of Northern Gateway.

Furthermore, Enbridge’s “limited liability partnership” with Northern
Gateway means that if cleanup and compensation costs exceed the
partnership’s insurance, the pipeline operator would only be partially
responsible for cleaning up an oil spill, with the majority of the burden
left to taxpayers.!'® Enbridge has protected itself from bearing any
substantial portion of the costs and avoided any legal liabilities.

Doing nothing qualifies as response

Given that Northern Gateway has testified that doing nothing could be
considered a response to a spill, it's unclear what action would take place
during proposed “response” times.!” Enbridge witnesses have stated that
in some instances, doing nothing may be a possible response to a spill,
letting “natural attenuation” occur.''® With regard to marine oil spills,
Northern Gateway has also stated that, “monitoring is a response.” The
same Enbridge witnesses noted that for most open ocean spills, no oil is
recovered and the oil remains in the environment.!!?



Diluted Bitumen a Relatively
Unknown Substance

Enbridge is proposing to transport a relatively unknown substance through
Northern Gateway. Bitumen is a heavy, corrosive petroleum product that'’s
mined in the tar sands and diluted with a natural gas condensate to allow
it to flow freely through pipelines. Its transportation through pipelines
is still relatively new and largely untested, although the 2010 spill at
Marshall, Michigan raised concerns about its corrosivity in aging pipelines

and behaviour in water. IN THE REAL WORLD,

The Northern Gateway project is premised on the assertion that diluted WE HAVE SEEN
bitumen, or “dilbit,” will float when exposed to water.!?° However, it ENBRIDGE ASLEEP
became clear throughout the JRP hearings that its behaviour in water is AT THE SWITCH.
still uncertain.'?! Without a proper understanding of how dilbit behaves
when released into a marine environment or varying river conditions, it's
impossible to either identify potential risks or prepare a response.!??

Traditional oil spill recovery technology is designed for floating oil,
which means that not knowing whether the dilbit will sink or float makes
it impossible to determine whether or not it could be recovered.!?3 If

the substance sinks, it would be harder to clean up and would have
catastrophic effects on the environment and local economies, such as
commercial salmon fishing and tourism.?4

Changes to diluted bitumen as it ages in the environment may also affect
cleanup. There are indications that, although initially buoyant in water,
with exposure to wind and sun, as well as by mixing with water and
sediment in the water, the density of diluted bitumen can increase to the
point that the oil will sink.12®

Enbridge’'s own evidence with regard to diluted bitumen in water is
conflicted, with some witnesses testifying that it will sink under certain
conditions and others testifying that for bitumen to sink would be contrary
to an “immutable fact of physics.”!?6 The outcome is unclear; what
became clear under cross-examination is that Northern Gateway witnesses
have more research to do on the material they propose to transport across
northern B.C.'s pristine waterways.
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What is at Risk: Northern
Lifestyles, Economies and
Wildlife

Northern B.C. boasts unique cultures, wildlife and ecosystems unlike
anywhere else in the world. It’s a place where First Nations, whose

claims to the land have never been ceded through treaties, have thrived
for thousands of years. It contains some of the world’s largest remaining
untouched wilderness. And it's home to salmon-bearing rivers that sustain
the cultures, lifestyles and economies of the region.

An oil spill in this vast and wild environment could result in significant
adverse effects for fish species, such the threatened oolichan and wild
north-coast salmon.'?” Both species are culturally significant for First
Nations in the northwest and salmon are an essential economic driver
throughout British Columbia.

Wild salmon serves as a vital source of food for aboriginal groups and

has a central place in aboriginal culture. Interviews conducted with the
Haisla in Kitamaat Village indicate that between 70 and 100 percent of
the local community relies on food, social and ceremonial fishing and that
generally one or more members of a family fished for food purposes.!?®
The same can be assumed for inland nations based along the Nass,
Skeena and Fraser watersheds.

Along with aboriginal groups, an oil spill into a salmon-bearing
watercourse would create hardships for commercial fishers and fishing
guides,'?? industries that are pivotal to the sustainability of livelihoods in
northern B.C. Salmon also forms the basis of a food chain that includes
flora as well as fauna, and is an important food for grizzly bears and the
prized Kermode or spirit bear, namesake of the Great Bear Rainforest.
During community hearings across the proposed pipeline route, residents
repeatedly expressed concern over potential impacts to wild salmon and
the quality of life in the northwest.

Northern Gateway’s studies of an oil spill’s ecological effects were limited
to two locations along the Morice River. It concluded that fish would be
affected directly for a period of days or weeks, and that the reproductive
cycle for fish would be affected for a year or two. However, more than two
years after the Marshall, Michigan spill, oil continued to accumulate in
the stream bed, indicating that effects could be much longer.13°

The results from a spill would be both short-term—uwildlife toxicity from
ingesting oil, inhaling vapour and becoming oiled—and long-term, such
as the loss of habitat, uptake of contaminants and mortality of prey
organisms.'3! Based on the Alaskan Exxon Valdez oil spill, the effects of
an oil spill in the marine environment can last for decades,!3? indicating
that Enbridge’s proposed “natural attenuation,” or letting the environment
take care of itself, might be overly optimistic.
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Fisheries and Oceans Canada suggests that habitat compensation, by
which new habitat is set aside in exchange for damaged habitat, is
only 60 to 80 percent effective. Despite proposing this as a mitigation
measure, Northern Gateway has not undertaken any studies on the
effectiveness of habitat compensation.!3?

Even if no spill occurred, environmental damage would take place

as a result of the presence of tankers, including significant adverse
environmental effects upon wildlife, such as species listed under the
Species at Risk Act (SARA). Species that could be affected include
woodland caribou, salmon, herring, marbled murrelets, humpback, killer
and fin whales and sea otters.!34 Effects would take place in both the
marine and terrestrial environments, with pipeline construction also
depleting habitat and impacting wildlife.

Northern Gateway has deferred detailed habitat surveys and site-specific
fish habitat management plans until after project approval.!35 In order

to properly assess what is at risk and develop response plans, baseline
data must be in place before this project is given the go-ahead. Salmon’s
importance to residents as well as aboriginal, commercial and recreational
fisheries in British Columbia make it an area where significant uncertainty
is unacceptable.

Enbridge Has no Social
Licence

Enbridge has proven repeatedly that it lacks understanding of the region
surrounding its proposed pipelines and residents’ values, interests and
concerns. Nor has it taken the time to listen and understand them.

During Enbridge’s final arguments before the JRP, the panel repeatedly
heard that First Nations were “not prepared to discuss economic
opportunities and benefits” or “chose not to engage in discussions
around economic opportunities.”*3® What the pipeline company fails to
understand is that such things as lifestyle, culture and environmental
sustainability are not negotiable. The company’s values are at odds with
those of northern B.C. and they cannot be imposed on unwilling residents.

As Cheryl Brown with Douglas Channel Watch stated in her final
arguments, “There has been a large emphasis on economic opportunities,
but in contrast, there has been a strong statement by First Nation groups
about the threat to culture.”!%’

The same can be said of residents across the northwest. Despite
several municipal resolutions against the project and the Province of
B.C. rejecting it in its final arguments, the proponent continues to
communicate that it is listening while pushing forward with a pipeline
that is not wanted, not needed and not in the public interest.



Conclusion

At the Northern Gateway Project hearings, the NEB heard oral statements
from 1,239 people. More than 9,000 individuals and groups submitted
letters of comment. Intervenors, of which over 220 were registered, tested
Enbridge’s application and evidence, and submitted their own evidence.
Overwhelmingly, participants came out against Northern Gateway and

the risks associated with this proposed tar sands pipeline and tankers.
After 18 months of hearings full of vague responses from Enbridge and
compelling evidence from intervenors, Enbridge failed to prove that its
project is needed or that it has the competence to build it safely.

When it comes to addressing Northern Gateway’s shortcomings, the
burden of proof rests squarely on the proponent’s shoulders.!®® |t is not
up to organizations and individuals opposing the pipeline to prove its lack
of benefit for Canadians, but for Northern Gateway to prove its case for
the pipeline and convince residents along the pipeline’s path of its value.
This has clearly not been done. Nor has Enbridge proven that the benefits
outweigh the risks, because it has not thoroughly laid out the risks in its
proposal.

Overall, the JRP process made it abundantly clear that the Northern
Gateway pipelines and tanker project is not in the best interest of First
Nations, potentially impacted communities, British Columbians and our
national treasures such as wild salmon watersheds and the Great Bear
Rainforest. Enbridge failed to clearly argue the benefits as well as prove
that it would not cause adverse environmental effects.

Enbridge Northern Gateway is not in Canada’s national interest and must
be rejected.
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